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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

VULCAN IRON WORKS,
Appellant,

vs.

SAMUEL H. SMITH et al.,

. Yppelhes.

APPELLEE'S BRIEF ON MOTION TO DISMISS APPEAL.

This is a motion made by the appellees in the above

entitled case to dismiss the appeal heretofore taken by the

appellant, so far as the same affects any and all other

questions than the question of the granting of the in-

junction. The suit is one in equity for the infringement

of a patent. After a trial in the usual mode, an interloc-

utory decree was entered in favor of the appellees, ad-

judging that the patent was valid; that it had been in-

fringed; ordered an accounting, and granting the usual

injunction against future infringements. No petition for

a rehearing was filed by the appellant in the Court below,

but said appellant immediately took an appeal from said

interlocutory decree. The terms in which the appeal is

couched would cover all portions of the said interlocutory

decree, and all questions involved therein.

This motion is made for the purpose of having this

Court decide, prior to the hearing of said appeal, that

upon the hearing the only question open tor review will

be the question of an injunction, and consequently, that



as to any and all other matters contained in said interloc-

utory decree, from which said appeal may in terms be

deemed to have been taken, be dismissed.

If the motion is granted, of course it will save a great

deal of labor and expense to the appellees in preparing

a brief on the final hearing, as in such event, they will

have to argue only the single point of the injunction;

whereas as the matter now stands, and if the appeal is al-

lowed to stand from all portions of the interlocutory de-

cree, it will be necessary to argue a large number of

difficult and intricate questions upon the hearing of the

appeal. For the purpose, therefore, of ascertaining be-

forehand, what we are expected to argue upon the hear-

ing, on the appeal, we make this motion at this time.

Points and Authorities.

The question for determination here is, hoic far can

this Comi on appeal from an interlocutory decree in a

patent case, which adjudges the validity of the patent, in-

fringement by the defendant, and awards an injunction,

review the matters adjudicated in and l>y the said decree.

Our contention is, that the only matter open for review

Is that portion of thedecree which aivards an injunction

against future infringements, and that as to all other

matters and things, this Court has no jurisdiction what-

ever at this stage of the controversy.

Prior to the Aei of Congress creating this Court, and

defining its jurisdiction, no appeal would lie from an in-

terlocutory decree or order granting an injunction, nor

from any pari thereof, for the reason thai appeals could

then be taken only from final decrees.

Iron Company vs. Martin, 132 I . 8., 91.



But the judiciary act creating this Court made a

change in this regard, and by the 7th section thereof,

provided:

" That where upon a hearing in equity in a District

Court, or in an existing Circuit Court, an injunction shall

he granted or continued by an interlocutory decree or order,

in a case in which an appeal from a final decree may be

taken, under the provisions of this Act, to the Circuit

(
1

ourt of Appeals, an appeal may be taken from such in-

terlocutory order or decree granting or continuing such in-

junction, to the Circuit Court of Appeals; provided that

the appeal must be taken within thirty days from the

entry of such oider or decree, and it shall take prece-

dence in the Appellate Court and the proceedings in

other respects in the Court below, shall not be stayed

unless otherwise ordered by that Court during the pen-

dency of such appeal."

The question at issue here, turns upon the proper con-

struction of this seventh section of the Act.

In construing a statute, the first resort of the Court is

to the language of the statute. The object of all language

is not " to conceal thought," as has been facetiously said

by an English author, unless perhaps it be so in the mat-

ter of international diplomacy. Its true object is to "ex-

press thought," that is, to expound and correctly make

manifest the meaning of the person using the language

in question. In construing the law, therefore, we natur-

ally and primarily turn to the language in which it is

couched, so as to ascertain its meaning. If that lan-

guage be plain and free troni ambiguity, the law must be

construed in accordance with the meaning of its language,



and it is not necessary to resort to any other source of in-

formation. It is only when the language is ambiguous

and its meaning not manifest, that resort may be had to

matters aliunde.

Turning now to the Act in question, we contend that

its language is plain and unambiguous, and its proper

meaning, therefore, free from doubt. It provides:

"That where upon a hearing in equity :;: * * an

injunction shall be granted or continued by an interlocu-

tory order or decree * * * an appeal may be taken

t'rom such interlocutory order or decree granting or con-

tinuing such injunction. * * *"

This manifestly provides for at least two cases.

First.—Where an injunction is granted on motion be-

fore trial or hearing on the merits of the case, commonly

known as a preliminary injunction. And
Second.—Where an injunction is granted after trial or

hearing on the merits by an interlocutory decree.

There may possibly be another case where an injunc-

tion is continued, to cover the language where the word

continued is used. But that case is not material to the

present enquiry.

The first suggestive word used is the word hearing.

This term is a broad one, and ex vi termini, includes ;i

hcaiing on motion resulting in a preliminary injunction,

as well as a hearing on a trial of tin 1 issues of f<i<-t in the

(•;!-« resulting in an interlocutory decree granting an in-

junction. If there were any doubt on this point, it would

he removed by the use of the words ordei or decree, sul>-

sequently appearingin the Act. An interlocutory order

granting an injunction is one made as the result of, and



after a motion for, a preliminary injunction, prior to tin-

trial of the ease on the merits. An interlocutory decree

granting an injunction is one made as the result of, and

after atrial of, the case on the merits.

In regard to the extent of the jurisdiction of this Court

on appeal from an order granting a preliminary injunction

prior to the trial on the merits, there can he no doubt.

In such case, the granting of the injunction is a matter

entirely within the discretion of the lower Court, and the

Appellate Court cannot substitute its discretion for that

of the lower Court, It can only correct an abuse of dis-

cretion if there be any. Where it appears from the re-

cord, that in granting the injunction, the lower Court

committed a plain and palpable abuse of discretion, this

Court can reverse the order. But its jurisdiction extends

no further. It cannot adjudicate the validity of the pat-

ent or any other question. The lower Court itself could

not do so All the lower Court could do in that regard

was to decide whether there was sufficient probability thai

thereafter, at the trial on final hearing, the patent would

be adjudged invalid. Such injunction, if granted, would

be liable to be modified, changed, or set aside at any time

by the Court granting it. It is not final in any sense of

the word. Not only may the Court granting it, there-

after conclude that it was erroneous in the first instance

to grant it, and thereupon dissolve it, but subsequent facts

may occur which render the continuance of such injunc-

tion onerous, oppres>i\ e and inequitable, and for that rea-

son, also, it may be dissolved. Such being the law, in re-

gard to preliminary injunctions, it i> manifest that on

appeal from such order, the Appellate Court can only in-
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quire into the question of abuse of- discretion by the lower

Court. It cannot adjudicate upon the validity of the pat-

ent or any other question.

We cite no authorities on the above proposition be-

cause the law on the subject is so well' settled that it is

unnecessary to do so.

Now, take the secoud case provided for by the statute,

viz.: where an injunction is granted by an interlocutory

decree. We contend that in such a case the same rule

obtains as in the former case. No distinction is sought to

be made by the Act. The phraseology used is "inter-

locutory order or decree." Where an injunction is

granted in either case, an appeal may be taken from

" such interlocutory order or decree. " They are both

placed on the same footing, and the right of review in

the one case must necessarily be the same right of review

in the other. Had the law-makers intended otherwise,

they would so have expressed their intention in the law.

An injunction granted in and by an interlocutory decree

i- no more final, prior to the final decree, than a pre-

liminary injunction granted on motion. It is always

liable and subject to change, modification, suspension, or

even absolute dissolution at any time prior to the final

decree. Cases are numerous where the same judge, who

granted an injunction after trial in and by an interlocu-

tory decree, lias before a final decree is entered in the

Ca8e changed his views, concluded that his decision

was erronious in the first instance, and has reversed him-

self and dissolved the injunction. ( a>es are numerous,

also, where matters have occurred subsequently to the

interlocutory decree, which lender an injunction inequit-



able, and thereupon the same judge who awarded the

injunction has dissolved it. Cases are also numerous

where the lowerCourt has changed, or modified, or sus-

pended the injunction prior to a final decree. In order

to provide a remedy in such cases, the law has wisely

provided for rehearings to be bad in the lower Curt.

Another observation is pertinent here. The lower

Court may adjudge that a patent in suit is valid and has

been infringed, and yet may refuse an injunction. This

arises from the fact that the granting of an injunction

rests in the discretion of the Court and is not a matter of

right: Hence a complainant may have a valid patent.

which has been infringed by the defendant, and yet his

own conduct may have been such as to disentitle him to

an injunction. Or the facts and circumstances of the

case may be such that it would he inequitable, harsh, and

oppressive to grant an injunction, as for instance, where

such injunction would be of no benefit to complainant, and

a great and irreparable injury to defendant: or where the

defendant i> a public or semi-public corporation, and an

injunction would stop it- operations and thereby cam

great detriment and inconvenience to the public. In-

deed, one of the points made in thi- case on the trial

below, was that even if the patent was valid and had

been infringed, complainant- were not entitled to an in-

junction, because their conduct toward- defendant was

such a- to disentitle them to the injunction.

All these facts go to show that an injunction granted

by an interlocutory decree is no mure final than a pre-

liminary injunction granted on motion, sofar a- a review

thereof i- concerned.
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We reiterate, therefore, that both cases of injunctions

mentioned- that is to say, preliminary injunctions

granted on motions, and injunctions granted on interloc-

utory decrees stand on identically the same footing; that

they are both largely matters of discretion with the lower

Court: that on appeal the same rules of law obtain in both

cases: and that upon appeal this Court can only consider

whether the lower Court abused its discretion in granting

the injunction.

But further: Section 7 of the Act provides that the

appeal can be taken only from that portion of the inter-

locutory decra which (/rants the injunction, and this neces-

sarily precludes a review of any other portion of the de-

cree. The precise wording of the section, leaving out all

reference to injunctions granted by orders, is as fol-

lows :

" Where * an injunction shall be granted

by an interlocutory :;: :;: * decree * *

an appeal may be taken Iromsuch interlocutory * * *

decree granting * * :;:

such injunction:'

The meaning of this language is plain and unmistak-

able. It allows an appeal only from that portion of the

interlocutory decree which awards an injunction. It al-

lows no appeal from any other portion of such decree.

All other questions, save that of the injunction, are ex-

cluded from the appeal. It does not give the light of

appeal generally from an interlocutory decree, but only

from that portion of the interlocutory decree 1 which

grants the injunction. We have simply to take the lan-

guage of the section itself to reach this conclusion.
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The decree sought to be reviewed in this ease is the

usual and ordinary interlocutory decree in patent cases.

lu brief it adjudicates and decrees:

I. That the patent sued on is good and valid in law.

II. That the patentee was the original and first in-

ventor of the invention therein patented.

IH. That the complainants are the owners ami hold-

ers of the patent.

IV. That the defendant has infringed hy making and

selling the device patented.

V. That the complainants are entitled to the usual

accounting for damages and profits due to the infringe-

ment.

VI. That the case he referred to a Master in Chanc-

ery to take said accounting.

VII. That upon such accounting the complainants

have the right to examine the officers of defendant under

oath, and inspect their books, vouchers and private papers

in aid of the accounting.

VIII. That the defendant be perpetually enjoined

from future infringements.

It will he observed that numerous questions were ad-

judicated by said decree. Only one of those questions

relates to the injunction. Thai question maybe reviewed

under the statute, but no other. If this ( Jouri should pass

upon any other question its decision thereon would be

Obiter dictum, because beyond its jurisdiction. The lower

Court would not be bound thereby; and if the lower

Court should still adhere to its former views, there would

be an " irrepressible 'conflict," which, to say the least,

would be embarrassing.
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As further evidence confirmatory of our views we will

call attention to the proviso at the end of section 7 of the

Judiciary Act under discussion, viz.:

"Provided: That the appeal must be taken within

thirty days from the entry of such order or decree, and it

shall take precedence in the Appellate Court, and the

proceedings in other respects in the Court below shall not be

stayed unless otherwise ordered by that Court during the

pendency of such appeal."

In other words, the appeal does not affect any question

save that of the injunction. The adjudication as to valid-

ity and ownership of the patent, and its infringement, re-

main unaffected by the appeal. The accounting is not

stopped, but goes on just as if no appeal had been taken.

The only question which is affected is the injunction.

That and that alone can be appealed from. That in-

junction might be reversed by this Court, and still all

other adjudications in the decree would remain.

It may be urged, perhaps, that this Court cannot pass

on the question of injunction without first considering the

other questions adjudicated. The answer to this is that

this Court cannot do indirectly what the law does not allow

it to do directly. The statute does not authorize an ap-

peal from an interlocutory decide adjudicating the validity

of a patent^ finding infringement andordering 'in account*

ing. Il allows an appeal only from an interlocutory de-

cree granting an injunction. If, therefore, it be true that

this Courl cannot intelligently pass on the question of in-

junction, without first passing upon the other questions'

such as the validity, ownership and infringement of the

patent, we have merely to reply, we must take the law as
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we find it. Courts can only interpret laws, not make them,

ruder the law as framed, the appeal must be limited to

the single question of injunction, and cannot extend

cither directly or indirectly to any other question.

It may be urged that this construction would render

the appeal useless. Not so. This Court would still

have the right to enquire whether the lower Court had

abused its discretion in granting the injunction, or whether

the injunction was improvidently issued, and that, we con-

tend, is the utmost extent to which this Court can go. If

it be said that this construction would circumscribe the

jurisdiction of this Court, within very narrow limits, we

can only reply, that, however narrow, those limits are

broader than any ever possessed by the Supreme Court,

for that tribunal had no jurisdiction at all over appeals

from interlocutory decrees.

Having considered the question in the light of reason,

we shall now consider it in the light of authority.

Several decisions have been rendered by other Courts,

but none by the Supreme Court. We shall consider them

seriatim.

In Richmond vs. Atvwod (48 Fed. Rep., 910), an ap-

peal was taken from an interlocutory decree. There the

Appellate Court (First Circuit), passed upon the ques-

tions of validity and infringement of the patent, con-

trary to the views we have hereinabove advanced. It

will be observed, however, that the question was not

raised by counsel nor considered by the Court. Conse-

quently, the case is no authority. Subsequently, the ap-

pellee filed a petition for a rehearing, but did not even

then raise the question of jurisdiction which we are now
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considering. On the argument of the petition, however,

the Court of its uwn motion, raised " the question as to its

jurisdiction to entertain an appeal at the stage which the

case had reached below, and as to the form of its mandate,

to wit: whether it should simply order that the decree for

an injunction be reversed or should direct that the bill

should be dismissed." 52 Fed. Rep.. 11.)

It will be observed that even this did not raise the pre-

cise question we are discussing: nor are we aware that

it has even been raised. We are not discussing whether

an appeal will lie from an interlocutory decree granting

an injunction, nor the form of a mandate. We concede that

a decree will lie from an interlocutory decree granting

an injunction, because the statute so says. What we do

claim i- that such appeal lies only from that part of -

which grants the inju\ t and not from the decree

ovnerallv. and that, therefore, on such appeal, this Court

can review no other question. It cannot enquire into the

validity of the patent, nor its ownership, nor its infringe-

ment, nor the novelty of the invention, nor the award of

an accounting. Consideration of all these questions must

be postponed until an appeal from the final decree is

taken.

But to return to Richm -. Atu 52 Rep., 11.

The Court there decided that an appeal d<>e> lie from an

interlocutory decre< granting an injunction, and then

proceeded t<» consider the proper form ol it- mandate.

On the main hearing the Court had held that the mandate

should -.. merely to i ring the injunction, but upon the

rehearing tiny held that the Appellate Court i y, iw U§

,,/,. full - to tl<< ffl
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the cause should be disposed of below (
Page 28). Accord-

ingly they remanded the case, with directions that it be

dismissed. Throughout the entire opinion there runs one

cardinal error, viz.: an assumption of jurisdiction to pass

on all questions adjudicated by the decree, in order to

determine whether the injunction was rightfully granted.

Counsel apparently did not deny, nor did the Court doubt

its right to adjudicate those questions. Assume that the

(\,nrt had such right, and its conclusion would be correct.

But a denial of that right is the point we raise here. We

make a distinction between an appeal from an interlocu-

tory decree generally (that is to say, from all its parts),

and an appeal from an interlocutory decree granting an

injunction (that is to say, from that portion thereof which

grants an injunction). The learned Judge who wrote the

opinion (Aldrich, Dist. Judge) lost sight of this distinc-

tion. He assumed that he had jurisdiction to examine

the entire deem in nil its parts, and strange to say, both

counsel seemed to have acquiesced in the assumption.

There they were all in error. The Court had no juris-

diction to review any portion of the decree except that

portion granting an injunction.

In Jones vs. Munger (49 Fed. Rep., 61), we find an

appeal from an interlocutory decree similar to ours. The

Court (Fifth Circuit) assumed jurisdiction to adjudicate

all the questions raised by the decree, and reversed the

case, with directions to the lower Court to dismiss the bill.

Hut in this case, too, we find that the question at issue

was not raised, and the Court assumed jurisdiction with-

out protest. Hence, that case is no authority.

Afterwards a petition for a rehearing was filed, ami a
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motion made "to vacate all proceedings had in thi> cause

in this Court and dismiss the appeal herein for want of

jurisdiction, on the ground that the decree of the Court

below sought to be reviewed in this se was neither a

final decree, from which an appeal would lie to this Court

under the sixth section of the Judiciary Act of 1891, nor

yet such an interlocutory order or decree that an apj

would lie under the seventh section of said act "
"

I Fed.

Rep., 785 .

Pardee. Circuit Judge, said:

" The case was heard in thi> Court upon the merit-,

wit) . and without a

critical examination on the part of the Court as to the

character of the decree appealed from. In fact, the ap-

pellee in his brief expressly stated:

" It is the desire of the appellee that this cause be heard

upon it- merit-, and we do Dot, then wish to take ad-

vantage of any irregularities which may h^

in bringing the case up, or of any omission

errors. ;

;: * :;: As the - stands, it must be sub-

stantially treated as I the ( *. and for this

~<»ii the argument is more diffusive than it otherwise

would be, as it involves a re-presentation of the entire

. without any direction as to Bpecial points of findii _-

by the < hurt below/
1

The learned Judge then gees on to show the differen

between interlocutory d< a and 6nal • es (a mat-

_ which we have do controversy . and hav-

decided that the Court had jurisdiction under the

seventh section of tin- i proposition which we do

not question
I
proceeded as folio*
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" This Court having jurisdiction of the appeal under

the seventh section, and having jurisdiction under the

sixth section, if a final decree had been rendered in the

Circuit Court, it would seem to have been competent for

the appellee to waive a final decree, and to submit the

case to this Court on the merits. Our conclusion in the

matter is, that in this case the Circuit Court of Appeals

was seized of jurisdiction under the seventh section of

the Act of 1891, and that, as the appellee submitted the

case without objection, it is now too /ate to question the juris-

diction of the Court, even if doubtful."

The Court however, did modify its former mandate to

the extent of ordering that the cause be remanded with

instructions " to dissolve and dismiss the injunction," and

not to dismiss the bill.

In regard to this case, we have to observe that it is no

authority against us, because:

1. The point we make was not raised at all.

2. Whatever was decided by the case was so decided

because both parties consented that it should be submit-

ted for decision.

After the foregoing decisions were rendered, the case

of Columbus Watch Co. vs. Bobbins (52 Fed. Rep., 537),

arose in the Sixth Circuit before Jackson and Taft, Cir-

cuit Judges, and Hammond, Disk Judge. [Judge Jack-

son is now on the Supreme Bench.]

In the lower Court the appellant had prayed for the

allowance of an appeal from the whole decree. The Court

refused to allow the appeal from the whole decree, but

allowed it from so much of the decree as grants an in-

junction. Accordingly the appeal was so taken.
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Before a hearing on the appeal in the appellate Court,

counsel for both parties joined in a request to the Court

to hear and finally determine all the questions raised by

ihi i and to finally decide and adjudicate all matters

of controversy touching the validity of the patent and the

question of infringement. After stating the facts of the

ca-e and referring to the cases of Richmond vs. At>

4^ Fed. Rep. 910), and Jones vs. Munger (50 Fed. Rep..

785), Judge Jackson proceeded as follows:

" It admits of no question that the entin ee of the

Circuit Court was not appealable either under the sixth - -

tion of the Act of March o, 1891, or under previous pro-

visions of law. Barnhard vs. Gibson, 7 How.. 6o0; II"

ton vs. Stainthorp, 2 Wall., 106; Iron Co.vs. Martin,132

V. S., 91; K) Sup. Ct. Rep., 32. It was not final but in-

terlocutory in its character, and subject to the further

and future control of the Court below, and that Court

properly denied an appeal from the entire decree, and

allowed it only from so much thereof as related t<> tin ',,>-

hinction as authorized by section 7 of tin- Act of March

3,1891. This limited appeal from a part of the inter-

locutory decree (dearly did not remove the whole case <>r

the entire decree from the Circuit Court to this Court.

It only brought up for review the question whether the

action or order of the Circuit Court granting the injunc-

tion was proper or improper. This Court by virtue of

that appeal, ha- before it for determination, only the

question whether that injunction should be sustained or

dissolved. Tic cause is still pending in the CircuitCourt

upon all other questions and matter.- involved in the

litigation. It is well settled that, in respect to all mat-



17

tersand questions not withdrawn by said appeal, and

still under its jurisdiction and control, the Circuit Court

may hereafter, either before or upon the coming in of the

Master's report, upon the matters of account, change its

opinion on the very questions this Court is requested to

decide finally. In Fourniquet vs. Perkins, 16 How., 84,

the rule is laid down that the whole ease is open for re-

vision, and that the Court may change all interlocutory

decrees or orders relating to the merits when the cause

comes to final hearing. The same general principle is

announced in Beebe vs. Russell, 10 How., 283-87; Craig-

head vs. Wilson, IS How., 199; Farrelly vs. Woodfolk,

19 How., 288; and Green vs. Fisk, 103 U. 8., 518.

" The Act of 1891, § 7, permits an appeal from an inter-

locutory order granting or continuing an Injunction, The

present appeal is allowed and taken from such an order,

and its legal effect and operation is to remove from

the trial Court to this Court only that paH of the decree

which relates to the injunction. That part of the inter-

locutory decree is before this Court for review. The

lower Court has no further control or jurisdiction over

that subject until it receives the mandate of this Court

affirming or reversing its order granting the injunc-

tion. Bat all other parts or portions of the interlocu-

cutory decree, such ox those relating to the validity of

the reissue patent, and its infringement, and the questions

that may arise upon the account ordered to ascertain dam-

ages and profits 9
have not yet left the jurisdiction of the

locner Court. That court may hereafter change its inter-

locutory decree on the very ipiestions this Court is re-

quested to decide finally. For aught that appears or is
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known to this Court, the lower Court may have already

done so. But suppose this Court should decide the mer-

its of the case, its decision of matters or questions not

before it for review, under the present appeal, irouhl have

no binding force on the lower Court, and might be wholly

disregarded wfien that Court come* to a final hearing of the

cause. Xor would the premature decision of this Court

upon questions not properly before it prevent either side

from taking an appeal from the final decree of the Cir-

cuit Court when such a decree shall be hereafter ren-

dered.

Such a course of practice and procedure as this Court

is requested to pursue, in respect to matters not properly

before it, involving the exercise of original jurisdiction,

would be attended with great confusion and perplexity,

and would greatly embarrass the orderly administration

of justice. It is contrary to all precedent, and entirely

out of harmony with the federal judicial system of the

United States. Under that system, original jurisdiction

can only be exercised by the courts on which it is con-

ferred by the constitution or laws. The blending of orig-

inal and appellate jurisdiction is not sanctioned by either

the constitution or laws of the United States. Sound

principle, as well as wise public policy, require that orig-

inal and appellate jurisdictions should be kept distinct

and Independent. To blend them or allow one Court to

exercise both, would be attended inevitably with evil

and mischievous results. It would doubtless havi been well

n //
' creation of //d* Court, ih< seventh section of the

Art had 'permitted or authorized "u appel from interlocu"

fori/ </> en - sustaining tin validity of /><<f< nts and adjudging
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their infringement, so as to obviate in many cases, the

taking of expensive accounts and the delays incident

thereto. This has not, however, been done, as we construe

the Act of March 3, 1801, and it ts not in the power of

this Court to afford relief, such as the present application

Si ck to secure.

In our view of the subject, this Court cannot properly

comply with o, accede to the application of the parties, for

the reasons already stated, that the appeal as allowed and

taken does not bring up for review, anything more than that

portion of the interlocutory decree which granted the injunc-

tion and that to consider and finally decide other matters

not covered by or included in the appeal, would involve the

exercise of original jurisdiction, when this Court, under the

/oi» of its creation, is restricted and confined to the exercise

of appellate jurisdiction"

Subsequently this case was certified up to the Supreme

Court, but the certificate was dismissed on account of ir-

regularity, and that tribunal has never passed on the case.

Columbus Watch Co. vs. Bobbins, 030 G., 154.

We contend that this decision of Judge Jackson fully

Bustains our contentions, viz.: that no appeal can be taken

from any other part of the interlocutory decree except that

part granting the injunction ; and, as this Court has juris-

diction to examine or adjudicate only that part granting

the injunction, it cannot examine or adjudicate any other

port of said decree, and an attempted appeal directed

thereto must be dismissed, [f this be true, then this

Court can enquire only into the question whether the in-

junction was improvident lv issued or whether there was

any plain and palpable abuse of discretion in granting it.
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In so doing, this Court can examine the entire record, it

is true, but cannot adjudicate the validity of the patent or

the fact of infringement. Those matters must be post-

poned until an appeal from the final decree is taken. The
law is so written, and it should be so interpreted.

Counsel for appellant will doubtless indulge in the

argument #/; inconvenienti and urge this Court to give a

sufficiently liberal construction to section seven of the Act
as will authorize a review and adjudication by this Court

of all matters contained in the interlocutory decree. Our
answer to that will be the words of Judge Jackson. Said

he:

" It would doubtless have been well if in the creation

of this Court, the seventh section of the Act had permit-

ted or authorized an appeal from interlocutory decrees,

sustaining the validity of patents and adjudging their in-

fringement, so as to obviate in many cases the taking of

expensive accounts and the delays incident thereto. This

has not, however, been done, as we construe the Act of

March 3, 1891, and it is not in the power of this Court to

afford such relief as the present application seeks to se-

cure."

In view of the unsettled state of the law on this subject,

so tar as authoritative adjudications are concerned, we re-

quest the Court to rendera written opinion on this motion,

to the end that the practice, in this Circuit, at least, may

be made definite and certain.

All of which is respectfully submitted.

J. II. MILLEE,
M. M. ESTEE,

Solicitors for A ppellees.


